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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 34813

PETITION UNDER 49 U.S.C. 10502(d) TO REVOKE
EXEMPTION UNDER 49 CFR 1180.2(d) (3) GRANTED TO
NEW YORK NEW JERSEY RAIL LLC AND '
NEW YORK CROSS HARBOR RAILROAD TERMINAL CORP.

REPLY OF NEW YORK NEW JERSEY RAIL LILC

INTRODUCTION

Cn September 14, 2006, Petiticners Robert Crawford,
Arline Crawford, and the Citrus Springs Trust
(“Petitioners” or “the Crawford Group”) petitioned the
Board to revoke an exemption granted New York Cross Harbor
Railroad Terminal Corporation (“NYCH”) and New York New
Jersey Rail, LLC (“NYNJR,” collectively “the Applicants”)
on July 27, 2006. Petitioners alleged that Applicants had
falsely represented the nature and status of their
ownership and control of NYCH in order to obtain this

exemption. Petitioners’ request must be denied.



They have not established, let alone, carried the
burden of proof required to support a petition to revoke an
exemption. Their request is unaccompanied by anything more
than mere allegations and some pages taken from the
transcript of a court hearing. Finally, to the extent that
their claims have any merit at all, the proper forum for
relief is in the courts, not before the Surface

Transportation Board.

BACKGROUND AND FACTS

New York New Jersey Rail LLC (“NYNJR”) 1is a class III
short line railroad established by Gordon Reger and others
(“the Reger Group”) in December, 2005 to acquire the common
carrier operating rights and obligations of NYCH.

As the Board will recall; NYCH was a class III1 short
line railroad serving the New York New Jersey Metropoclitan
Area. Originally established in 1983 to acquire the assets
and operations of the defunct New York Dock Railway, NYCH
was one of two remaining car fleoat operations in the United
States. Its operations are described in more detail in

pleadings filed with this agency in New York City Economic

Development Corporation - Adverse Abandonment -~ New York

Cross Harbor R.R., in Brocklyn, NY, STB Docket No. ABR-59¢,

(decisions served May 12, 2003, and August 27, 2003) and in
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the decision New York Cross Harbor R.R. v. Surface Transp.

BD., 374 F.3d 1177 (D.C. Cir. 2004). As relevant, it
hauled freight between Brooklyn, NY, and Greenville, NJ,
using tugboats and car ferries to float this traffic across
New‘York Harbor. NYCH provided local freight service along
the Brooklyn Waterfront and at Greenville, NJ. Most
significantly, it provided the only competitive rail
connection (to Norfolk Southern Railway Company) for
freight customers on Long Island who would otherwise be
captive to service by CSX Transportation, Inc.

NYCH has had no fewer than four owners and managements
during its 23-year history. Initially, it was acquired by
some of the employees of the former New Yorg Dock Railway
using financing provided by a freight car leasing bompany.
In 1989 the Crawford Group acquired stock control of NYCH.'
Around September 2001 two different parties, one headed by
a John Marsala, the other headed by a Ron Bridges assumed
at least the management 1f not contrel of NYCH from the
Crawford Group. Finally, the Marsala Bridges Group

transferred their interest to the present owners, the Reger

! It is ironic that the Crawford Group would be seeking equitable

relief from a Court to enjoin a transfer of control. It was under the
Crawford management that NYCH was accused of dumping 55-gallon drums
containing carcinogens on the right of way, failing to pay New York
City real estate taxes, and dealing with organized crime. Some of
these allegations are detailed in filings made in the adverse
abandonment proceedings noted on page 2, supra.



transferred their interest to the present owners, the Reger
Group, in February 2004.

Initially upon acQuiring NYCH, &Applicants found that
they had acquired a railrocad with severely deteriorated
equipment and facilities, especially an unreliable float
bridge operation, significant accounts payable, substantial
accrued and unpaid payroll and Railroad Retirement taxes,
evidence of theft of corporate assets and opportunities by
prior management, and poor relationships with the City of
New York and the connecting railroads. NYCH’ 5 ‘new
management immediately set out to correct these problems.
But. the harder management worked at putting NYCE on a sound
financial and operational footing, the more they realized
that the name New York Cross Harbor Railroad carried a
substantial, if not insurmountable, amount of baggage.
Among other things, Applicants learned that the name New
York Cross Harbor conjured up images of relationships with
organized crime. The City of New York made it clear that
it would never grant NYCH any sort of contract or license
rights because of concern about such past zrelationships.
Potential lenders and investors could not be attracted to.
provide capital for the NYCH entity, which made creation of

a new entity for the NYCH assets and operations a



.fundamental conditicn_for any obtaining any participation
in this venture.

Accordingly, the Reger Group realized that it had only
two choices. It could divest itself of its interest in the
NYCH and leave 1t to flounder with a bleak future. Or it
could establish a new entity and arrange the proper funding
to acquire NYCH's assets and operations and revitalize the
railroad. It chose the latter and filed a verified notice
of exemption with the Board on December 22, 2005, under the
corporate family transaction procedures. After Applicants
resolved certain disputes with Consolidated Rail
- Corporation and the City of New York’s Economic Development
Corporation, the Board granted the subject exemption on
July 27, 2006.

Now that the Reger Group appears to be on the way to
turning around the fortunes of this historically troubled
but strategic railroad, those parties who used to control
and/or manage NYCH are coming out of the proverbial
woodwork in an attempt to reassert theilr ownership claims.

ARGUMENT

Petitioners fail to show any basis for revocation of
Applicants’ exemption. As a general matter, the Board and
the ICC have consistently held that an exemption may be

revoked “when it finds that application of a provision of



this subtitle to the person, class, or transportation is
necessary to carry out the transportation policy of sec.
10101la of this title.” Thus, the standard for revoking an
exemption is whether regulation is needed to carry out the
rail transportation policy. The party seeking revocation
has the burden of proof [emphasis supplied], and petitions
to revoke must be based on reasonable, specific concerns
demonstrating that recconsideration of the exemption is

warranted. Minnesota Comm. Ry., Inc. - Trackage Exempt. -

BN RR. CO., 8 I.C.C.2d 31, 35 (1991) and cases cited

therein.

Typically, the Board revokes an exemption where the
notice contains materially false or misleading information,
the applicant has utilized the wrong regulatory procedure,
the applicant is misusing Board procedures for a sham
transaction, the transaction is very controversial
requiring a more detailed record, or there is a
demonstrated need for regulation. Id. at 37; The Land

Conservancy of Seattle & King County -- Acquisition &

Operation Exemption -- The Burlington Northern & Santa Fe

Ry. Co., STB Finance Docket No. 33388 (STB served Sept. 26,
1597) (Board will revoke an exemption "[t]lo protect the

integrity of our processes"); Riverview Trenton Railroad

Company — Acquisition and Operation Exemption — Crown




Enterprises, Inc., STB Finance Docket No. 33980 (STB served

Feb. 15, 2002) (controversial proceeding not suitable for

class exempticn); SF&L Railway, Inc.-Acquisition And

Operation Exemption—Toledo, Peoria And Western Railway

Corporation, et al, STB Finance Docket No. 33995 (STB

served October 17, 2002) (abuse of class exemption process):;
and Finance Docket No. 32407 (ICC served April 22,

1994) (material misstatements of fact and controversial
proceeding) .

Here the sole basis for Petitioners’ reguest is their
claim that Applicants have failed to disclose that “NYCH is
the central topic in a number of lawsuits involving NYCH’s
parent company, New York Regional Rail Corporation
("NYRR”)..(b) NYRR shareholders, and (¢) certain former and
present NYRR fiduciaries.” Petitioners urge the Board to
revoke the exemption claiming that “[Alpplicants have
misrepresented ..the proposed transaction [as] a simple
corporate intra-family transaction” or hold the proceedings
in abeyance until the control issue is resolved in court,
and/or rendered void ab initio. Petition at 1,2, and 6.

Petiticoners do not cite, let alone, address the
Board’s standards for granting the revocation of an
exemption. They do not identify any specific concerns

demonstrating that reconsideration of the exemption is



warranted, that Applicants have utilized the wrong
regulatory procedure, is misusing Board procedures for a
sham transaction, or that the transaction is controversial
from a transportation perspective2 requiring a more detailed
record. Most significantly, they have not identified any
violation of the Board’s governing statute, implementing
regulations, or Board policy, nor have they shown any
demonstrated need for regulation. In fact, the only thing_
they submit in support of their request is a series of
pages taken from the transcript of a January 10, 2006,
court hearing in litigation initiated by John Marsala and
two others against the Reger Group. Simply stated,
Petitioners have failed in their burden of proof.

There is a paucity of law involving the revocation of
exemptions challenged on account of conflicting ownership
claims. The reason is simple. Board regulatory authority
is by its nature permissive. Once a transaction is

approved, the parties are free to consummate (or not as the

case may be). See, e.g., City of Alameda - Acquisition

Exemption -Alameda Belt Line Railroad, STB Finance Docket

No. 34798, slip op. served April 3, 2006 at 5 (City of

Alameda) and Buckingham Branch Railroad Company - Lease -

The Board interprets “controversial” as involving issues such as

level of service, railroad competition, and common versus private
carriage not issues of control or ceontract rights. See, City of
Alameda, intra at 8.




CSX Transportation Inc., STB Finance Docket No. 34495

(Decision No. 6, served November 5, 2004, slip op. at 11)!
Moreover, the Board, and the Interstate Commerce Commission
before it, has repeatedly held that issues involving
conflicting contractual and ownership claims are for the
courts to decide. Id. The Board’'s role is limited just to
granting regulatory approval so that the transaction can
proceed, when and if the parties are able to do so.
Applicants wish to call to the Board’s attention

Trimax Holdings, Inc., Corporate Family Transaction

Exemption-Allegany Valley Railroad Company and Southwest

Pennsylvania Railroad Company, STB Finance Docket No. 33413

(cited as Trimax, served Sept. 15, 2000, inveclving a
challenge to a corporate family transaction exemption by a
group involved in civil litigation over control of a short
line railroad). Petitioners in Trimax claimed that the
éxemption notice contained false and misleading information
because, as relevant here, the notice failed to disclose
the contested nature of the transaction and thus was not
simply a corporate family transaction. 1In denying the
revocation request, the Board ruled that under the
pertinent regulation [49 CFR 1180.6(a) (1) (i)], the notice
need only include "[a] brief summary of the proposed

transaction. . .." In Trimax information about the



contested nature of the AVR transaction was not required
because approval was not sought for that transaction.
Rather, the transaction for which regulatory approval was
sought involved Trimax's acquisition of contrcl of SWP.
The notice briefly and accurately summarized the SWP
transaction.

Similarly under 49 CFR 1180.2(d) (3), applicable to
corporate family transactions, Applicants merely
represented that they had majority control of NYCH and
wanted to transfer NYCH’s rail operating rights and
obligations to NYNJR, a corporate sibling. 93;7% of the
capital stock of NYCH is owned by Mid-Atlantic Northeast
Rail, LLC, and 100% of NYNJR is owned by the same entity.
As set forth in detail in [the Surface Transportation Board
.filing for the Reger Group’s control of multiple
railroads], all these entities are under the ultimate
control of Gordon Reger.

Petitioners recite that the Marsala Bridges Group
filed a lawsuit in New York court to enjoin ény transfer of
NYRR assets including NYCH assets and asserting that the
Reger Group is “under Court Order to notify the Court of
any potential transfer of NYRR’s assets before moving
forward with any proposed transfef.” Petitibn at 4. In

order to set the record straight in these proceedings,
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Applicants submit an Affidavit prepared by Kenneth W.
Africano, lead counsel for New York Regional Rail
Corporation, in several lawsuits including those brought by
both the Petitioners and by John Marsala and others.

As Mr. Africano notes, the New York Court hearing
litigation brought by both Petitioners and Marsala declined
to grant any TRO extension sought by the Marsala Bridges
Group. Affidavit at Para. 3. At oral argument held on
January 10, 2006, Justice Herman Cahn asked counsel for
NYRR and Gordon Reger to advise him if there were any
further imminent transfers of assets. Since then, NYRR and'
Mr. Reger have continued to advise the Court of any
transfers including the transfer of the operating authority
from NYCH to NYNJR. Moreover, NYRR and Regexr fully
informed the Court about the STB proceedings including the
Board’s order granting NYCH's application to transfer its
operating authority to NYNJR. Despite these nctifications,
Justice Cahn has not granted a preliminary injunction or
any other relief interfering with the STB application or
prohibiting}a transfer ofvoperating authority to NYNJR.
Affidavit at Paras. 3 and 4. Finally, regarding the
argument that Gordon Reger’s acguisition of NYRR stock
through his corporation, Transit Rail, LLC, was void and

without affect, the Affidavit notes that State Supreme
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Court Justice Demerast for Kings County had denied a motion
by the Crawford Group for an injunction against that stock
transfer. Affidavit at Para. 5.
CONCLUSION

The Board should deny the Petitioners’ request for
revocation for failure to satisfy their burden of proof.
To the extent that the present controversy has any merit at
all, a very debatable conclusion, this matter belongs in
the appropriate court rather than before the Board.
Petitioners claim should be dismissed.

Respectfully submitted,

(s ol

ohn D. Hetffner

John D. Heffner, PLLC
1920 N Street, N.W.
Suite 800,

Washington, D.C. 20036
(202) 263-4180

Dated: October 4, 2006
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CERTIFICATE OF SERVICE

I, John D. Heffner, certify that a copy of the
foregoing Petition Under 49 U.S5.C. 10502(d) to Revoke
Exemption Under 49 CFR 1180.2{d) (3) Granted to New York New
Jersey Rail LLC and New York Cross Harbor Railroad Terminal
Corporation was served on October 4, 2006 to the following:

John T. Shaban, Esqg.

Whitman Breed Abbott & Morgan LLC
100 Field Point Road

Greenwich, Connecticut 06830




BEFORE SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 34813

PETITION UNDER 49 U.S.C. 10502(d) TO REVOKE
EXEMPTION UNDER 49 CFR 1180.2(d)(3) GRANTED TO
NEW YORK NEW JERSEY RAIL LLC AND
NEW YORK CROSS HARBOR RAILROAD TERMINAL CORP.

AFFIDAVIT OF KENNETH W. AFRICANO

STATE OF NEW YORK )
) ss.
COUNTY OF ERIE )

KENNETH W. AFRICANO, ESQ. being duly sworn, deposes and says:

1. I am an attorney duly admitted to practice law in the State of New York

and am a partner of the firm of Harter Secrest & Emery LLP.

2. I am serving as lead counsel in the representation of New York Regional

Rail Corporation (“NYRR”) in several different lawsuits, including a lawsuit in New

York County entitled Robert R. Crawford, Arline C. Crawford, Citrus Springs Trust v.

John Marsala, Ronald W. Bridges, et al. (“Crawford Action”), Index No. 604283/05 and

a similar action brought by John Marsala in New York County entitled John Marsala,

Steven Hirsch, and Joel Marcus. v. Gordon Reger, Transit Rail, LLC, GJ Railco



Acquisition, LLC, Donald Hutton, James W. Cornell, Russell J. Arnst, Douglas Szalasny,
Andreas Gruson, New York Regional Rail Corp., et al., (“Marsala Action”), Index No.
604283/05. The Marsala Action and the Crawford Action are both pending in New York
State Supreme Court before Justice Cahn and assert many of the same claims.

3. In the Crawford Group’s filing before the Surface Transportation Board,
Crawford’s attorney makes the claim that there is a court order requiring NYRR and it’s
subsidiary, New York Cross Harbor Terminal Corporation (“NYCH?”), to notify the State
Supreme Court of any transfer of assets by NYRR or NYCH. In the Marsala Action,
plaintiff filed a motion by order to show cause on December 19, 2005 seeking a
temporary restraining order and preliminary injunction to enjoin transfer of assets by
NYRR and NYCH. Justice Cahn denied the temporary restraining order and has, to date,
never granted the prelimingry injunction. At the oral argument on January 10, 2006,
Justice Cahn asked counsel for NYRR and Reger to advise him if there were further
imminent transfers of assets. Since that time, we have continued to so notify Justice
Cahn of transfers, including the transfer of the operating authority from NYCH to New
York New Jersey Rail, LLC (“NYNJ R.”).

4. As part of the submissions on the motion for preliminary injunction,
Justice Cahn was fully informed about the STB proceedings. Plaintiff’s attorney in the
Marsala Action, Eric Rosenberg, submitted an affidavit stating that it had found
documents on the STB web site showing that NYCH had submitted an application to the
STB to approve the transfer of certain assets to NYNJR. See Rosenberg Affidavit sworn
to January 5, 2006 at §2. That transaction was further disclosed to the Court in an

Affidavit of Gordon Reger sworn to January 9, 2006 at §3. That affidavit specifically



states that NYCH wished to transfer the STB operating authority to NYNJR and
specifically advised the Court that NYCH had filed a verified ‘“Notice of Exemption
Under 49 CFR 1180.2(d)(3) with the Surface Transportation Board for permission to
transfer the operating authority.” Attached hereto as Exhibit A is a letter dated

February 8, 2006 whereby Gordon Reger’s separate counsel, Frank T. Gaglione, advised
Justice Cahn that Conrail had agreed to withdraw its opposition to the transfer of
operating rights as filed with the STB and further advised that NYNJR will withdraw its
request to hold the Surface Transportation Board Notice of Acceptance in abeyance.
Attached hereto as Exhibit B is my September 7, 2006 letter to Justice Cahn advising the
Court that the Surface Transportation Board had granted NYCH’s application to transfer
the operating authority to NYNJR and advising the Court that the operating authority was
transferred to NYNJR in accordance with an intercompany operating agreement. Despite
all of these notifications to Justice Cahn, Justice Cahn has not granted a preliminary
injunction nor has he granted any other relief prohibiting this transfer or in any way
interfering with the STB application or the transfer of operating authority.

5. The Crawford Group’s Petition to the STB also claims that Gordon
Reger’s acquisition of NYRR stock, through his corporation Transit Rail, LLC, was void
and without effect. The Crawford Group has previously been unsuccessful with this
argument. On July 14, 2004 Justice Demerast, from the State Supreme Court in Kings
County, denied a motion for preliminary injunction whereby the Crawford Group sought
to enjoin the transfer of stock in NYRR to Transit Rail. A copy of that decision is

attached hereto as Exhibit C.



6. It is clear that the Crawford Group’s Petition for Revocation is an attempt
to obtain from the STB relief that the Group has been repeatedly been unable to obtain

from the Courts.

Subscribed and sworn to before
me this/™_day of Sep&em-ber, 2006

"
Mpubl ~

My Commission Expires:

’.__\

TRACY L. KNISLEY
‘Public, State of New mv:m
Qualified in Niagara Cou '
Commission Expires: December 16, 200)
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BLUFFALD » ROCHESTER « SYPAGCUSE ¢ ALELY ¢ pMEW wEIRE

FRANK T, GAGLITONE
OF COUNSEL

5110 MAIN STREET / SUITE 218
" AMHERST / NEW YORK 14221
U T716.839.1465 ( F 716.839.1589 FGAGLIONE@HISCOCKBARCLAY.COM

February 8§, 2006

Hon. Herman Cahn
Justice of the Supreme Court
New York County Court House
60 Centre Street, Room 615
New York, NY 10007

_

‘Re: Maysdla v. Reger et
dex No. 6042

File

Dear Justice Cahn:

As requested, I am advising the Court that Conrail has agreed to withdraw its opposition
to the transfer of the operating rights as a common carrier as filed with the Surface
Transportation Board. We expect that Conrail will so advise the Surface Transportation Board in
-writing shortly. Accordingly, NYNJR will withdraw its request to hold the Surface
Transportation Board Notice of Exemption in Abeyance.

Upon completion of the foregbing, NYCH and NYNJR will have the requisite authority
to effect the transfer of the operating rights as a common carrier to NYNJR.

In the event that the operating rights are to be transferred to NYNJR, we will advise the
Court of the terms and conditions of such a transfer. -

Please advise the under51gned should the Court wish to discuss the foregoing by
telephone conference.

...................

[ Vegv truly yoms

FTG/ms ' ' ’
cc: Eric Rosenberg, Esq.
/I%enneth W. Africano, Esq.
enneth J. Kelly, Esq.
Mr. James Cornell
Mr. Gordon Reger

NS

WWW. HISCOCKBARGLAY.COM'

G R1 00062
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Q'A‘

Harter Secrest & Emery LLP

ATTORNEYS AND COUNSELORS

WWW. HSELAW.COM

Septembef 7,2006

Hon. Herman Cahn, J.S.C.
New York State Supreme Court
Part 49, Courtroom 232

60 Center Street

New York, New York 10007

‘Re: Marsala et al. v. Reger et al,
Index No.: 604283-05

Dear Justice Cahn:

This letter will provide a more detailed report on the status of issues addressed during our
last telephone conference on August 29, 2006. As previously reported to the Court and publicly
disclosed with the Surface Transportation Board (“STB”), in December 2005 NYCH had applied
for permission to conduct a transfer of the operating authority of NYCH to New York New
Jersey Rail LLC (“NYNIJR?”), another entity owned and controlled by Gordon Reger. NYCH’s
application sought approval pursuant to the STB exemption for intercorporate family transfers.
That application, which was initially opposed, has been granted. A copy of the permission is
attached. The operating authority has in fact been transferred to NYNJR, in accordance with that
application and in accordance with an intercompany operating agreement.

Contrary to Mr. Shaban’s assertions, this is merely an intercompany transaction that does
not place the assets beyond the reach of this Court or the parties. Nor does this event further
plaintiff’s claims for a preliminary injunction. In addition to all our reasons stated in our prior
papers in opposition to the preliminary injunction, plaintiffs’ claim i§ one for monetary damages.
The railroad was sold at a fair value in accordance with an appraisal from one of the nation’s
leading appraisal firms. If, as plaintiffs’ counsel contends, insufficient consideration was paid,
then that claim can be remedied with an award of damages.

In our telephone conversation, Mr. Shaban also stated that the Jease between NYCH and
Conrail for the Greenville yard had been terminated. That is simply not true. There have been
discussions between NYCH and Conrail with regard to Conrail’s desire to use a portion of the
Greenville yard. Those discussions have not culminated in an agreement and there has been no
altcratlon to the Conrail lease.

TWELVE FOUNTAIN PLAZA, SUTE 400 BUFFALD, NY 4202-2293 PHONE: 7IS. 85316146 rax: 716.853.(617

ROCHESTER, NEW YORK ¢ BUFFALCO, NEW YORK ¢ ALBANY, NEW YORK * NAPLES, FLORIDA



ATTORNEYS AND COUNSELORS

Hon. Herman Cahn, 1.S.C.
“September 7, 2006
Page 2

I had been advised that there was a lis pendens filed on the Greenville Yard by NTS, an
entity owned by Ronald Bridges and Daryl Caplan (defendants in the New Jersey action). In the
past several days, we have searched County records and have been unable to locate any such /is
pendens and it would appear that no such filing has been made. Thus, there is no legal
impediment to the Conrail transaction occurring. As of the present time, discussions with
Conrail continue. :

Very truly yourss ,
gy 4 2.
' -"vf‘_'l"ﬂ

E-MAIL: KAFRICANO@HSELAW.COM

KWA/Imp
Enclosure

cc:  Eric Rosenberg, Esq.
Frank Gaglione, Esq.
Thomas Knab, Esq.
John Shaban, Esq. :
Kenneth Kelley, Esq.
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36608 - SERVICE DATE - JULY 27, 2006
DO
FR-4915-01-P
DEPARTMENT OF TRANSPORT A.Ti.ON
Surface Transportation Board
[STB Finance Docket No. 34813]
New York New Jersey Rail LLC and New York Cross Harbor Railroad Terminal Corp.-
Corporate Family Transaction Exemption

New York New Jersey Rail LLC (NYNIR) and New York Cross Harbor Railroéd
Terminal Corp. (NYCH) (collectively, petitioﬁers) have filed a verified notice qf
exemption under 49 CFR 1180.2(d)(3) for a transaction within a corporate family.!
Under the proposed transaction, NYCH will transfer its operating rights and common
carrier obligations to NYNJR. NYNJR will assume all of NYCH’s rights and obligations

to provide rail service as a common carrier.

! Petitioners originally filed their notice of exemption on December 22, 2005. By
decision served on January 10, 2006, the Board, at the request of petitioners, held the
proceeding in abeyance until further notice to allow Consolidated Rail Corporation
(Conrail) to discuss its concerns with petitioners regarding the effect of the proposed
transaction on NYCH’s contractual obligations to Conrail. After reaching an agreement
with Conrail, petitioners filed an amended notice on February 24, 2006. Subsequently,
the New York City Economic Development Corp. (NYCEDC), acting in its capacity as
contractor to the City of New York (the City), filed a motion to request that the Board
hold the proceeding in abeyance until the City had confirmation from petitioners that the
City’s rights, pursuant to a permit dated September 1, 1984, would not be compromised,
altered or otherwise modified by the proposed transaction. On July 11, 2006, NYCEDC
withdrew its request to hold the proceeding in abeyance. By letter filed on.July 12, 2006,
petitioners indicated that their exemption request is now unopposed and request that the
Board proceed with notice of the proposed transaction.



STB Finance Dockét No. 34813
NYCH, a Class III short li.he_railroad, owns, leases aﬁd operates railroad tracks
and facilities at Greenville, ‘NJ,Z Jersey City, NJ, and Brooklyn, NY, and operates
between these points by means of a car ﬂoét acro;s New York Harbor. NYNJR isa
newly formed limited liability company established and owned by Mid Atlantic New
England Rail, LLC (MANER),” an entity owned and controlled by Gordon Reger (Mr.
Reger), a noncarrier individual. Entities controlled by Mr. Reger own a majority of
NYCH'’s outstanding stock and, by reason of that 0wnefship, indirectly control NYCH.
Mr. Reger currently contré]s one other short line railroad, New Amsterdam & Seneca
Railroad Company, LLe.?
The transéctibn was scheduled to be consummated on or after March 3, 2606
(7 days after the amended notice of exerﬁption was filed).
| This is a transaction within a corporate family of the type specifically exempted
from pﬁor review and approval under 49 CFR 1180.2(d)(3). According to the parties, the:
transaction will not result in adverse changes in service levels, significant operational
chaﬂges, or changes in the competitive balance witﬁ carriers outsidé the corporate family.

Petitioners state that the proposed corporate changes will be limited to entities controlled

2 NYCH leases Conrail’s Greenville Yard, pursuant to an agreement dated
December 15, 2002.

* MANER established NYNJR to facilitate the acquisition of and/or investment
in short line and regional railroad companies, such as NYNJR.

* See Gordon Reger—Continuance in Control Exemption-New Amsterdam &
Seneca Railroad Company, LLC, STB Finance Docket No. 34825 (STB served Feb. 23,
2006).

o



STB Finance Docket No. 34813
by Mr. Regt:r.5 Petitioners also state that the proposed transfer of NYCH’s rights and
_ obligationé to NYN'JR will facilitate better access to equity and debt capital which will
enable the imﬁrbvement of the Greenville, NJ, and _Brooklyn,» NYV rail yards and the
condition of NYCH’s equipment, create a safer wqu.ing‘ environment for raiiroad
employees, and increase the railroad’s ability to serve the freight transportation needs of
the public in the New. York, New Jersey, New England, and Mid Atlantic markets.

Under 49 U.S.C. 10502(g)., the Board may not use its exemption authority to
relieve a rail carrier of its statutory '6b]igati0n to protect the interests of its employees.
Section 11326(c), however, does not provide for labor protection for transactions under
sections 11324 and 1 1 325 that involve only Class Il rail carriers. Accordingly, the
Board may not impose labor protective conditions here, because all of the carriers
involved are Class III carriers.

If the amended verified notice éontains false or misleading information, the
exemption is void ab initio. Petitions to revoke the éxemption under 49 U.S.C. 10502(d)
may be filed at any time. The filing of a petition to revoke will not automatically stay the
transaction. I.

An original and 10 copies of all pleadings, ref:efriﬁg to STB Finance Docket
No. 34813, must be filed with the Surface Transportation Board, 1925 K Street, NN'W.,

Washington, DC 20423-0001. In addition, a copy of each pleading must be served on

> NYCH states that it will not transfer to NYNJR its Greenville Yard lease until it
obtains Conrail’s consent. Furthermore, NYCH’s ability to transfer its assets to NYNJR
is subject to the terms of its 2002 Greenville Yard lease with Conrail and its settlement
agreement with Conrail. '

3



STB Finance Docket No. 34813
John D. Heffner, Esq., John D. Heffner, PLLC, 1‘920 N Street, N.W., Suite 8§00,
Washington, DC 20036.
Board decisions and notices are available on our website dl
“WWW.STB.DOT.GOV.”
Decided: July 21, 2006,

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams

Secretary
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At an LAS. Trial Term, Part

of the Supreme

Court of the State of New York, held in and for the

County

of Kings, at the Courthouse, located at

Civic Center, Borough of Brooklyll,_,Clty and State

of New

PRESENT._:

Hon. C’/’B Q/YV\M%

Justice

Rt Crinfgtc, Pt £ Crnagel 4

Cal. No.

I;ldcx No. 2FY 31 / 6%

Plaintiff(s)
- against -
NY QM &J? A
N Defendant(s)

The following papers numbered 1 to read on this motion

Notice of Mation - Order to Show Cause
and Affidavits (Affirmations) Annexcd

York, on the ’L{ dayof ({e, 199

) 55

Papers Numbered

Answering Affidavit (Affirmation)

Reply Affidavit (Affirmation)

Affidavit (Affirmation)

Pleadings - Exhibits

Stipulations - Minutes

Filed Papers

Fetlnog oot et
‘ M&Q o 7 JMJTM—\ 6“'*
V\{Q ,

A

8C 18 - #/91

wﬂan (C/‘OL /QE(”

J.5TeT
HON. CAROLYN E. DEMAREST
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Cong 20
C)"'Q‘O At an FAS pParC of the SHpreme
Court of the State of New Yurk,
- 60 , held in and for the Coaaty of
D P Kings, at the Courthouse theveof,

} ' L@ lucated  al 360 Adams gl cet,
Om Bryoklyu, New York, on th (.Od ay
C Df it u’)ﬂd. ‘ '

\\\‘o :
\D PRESENT:

r ;1!“’7 O INU
HON. Cores

RS .l. L SN R
. .

N E pﬁfr{ﬁ\ﬂ/’i"'af

Justiee PRERE S

ARLINE CRAWFORD,

ROBERT R. CRAWFORD, and Index No. 27435/03
CHTRUS SPRINGS TRUST, th
ORDERTO
PlakntilTs, SHOW CAUSE
- apainst - TEMPORARY
/‘ RESTRAINING
Pl { {."‘i' NMEAW YORK REGIONAL RAHL. CORYP. ORDER
R apd JOHN MARSALA, REQUESTED
- Defenduuts.
./
ﬁ() :
Upon the affiduvit of plaintiff Roberl R. Crawford, swom to on the 28" day of

:

Muay. 2004 and the exhibits wmexed thevete, and the Memosndum of Law éb‘t)lnillcd
herewith, and upou all the papers and -nuccudiugs had herein, ‘

AND, it appearing thn pl.nntzlts»j mit%:zl to the relief requested and téw'is Order
To Show Cause and Temporary Restraining Quler pursaant 1o CPLR 6301 and "6313 on

the grounds {hat plaintiffs have shown that immediate and irreparablc in}tu'y’ loss or
Dee
doamuges werl w‘ull unless the Defendunts we restr .\}n fcf'u;c @ hearipy can hc hm with
'('\'{Aa[- )‘rr\li l! ,)Ixf'.

respect louprclllmnurylnjunclmn heremn, { j;;
R T
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i
i
i

NOW, on motion of Ron Kaplan, Esy., atorney for plaintiffs, it id herehy

i

I~ 0"‘[}[ 4 v
% defendants New York Regional Raif Corp, and Joha M ‘;sala. or
/A oI N
their auomeys, show cause at ML Pnii of this

Court, {Room Z G ), to be held at the courthouse thereof, focated at 36d Adams

Say ofgl_éﬁ}}-,—wod, at ?;”g o'clock

in the 5.3{12 noon of that day, or ss soon therzafler as counscl can be hcmdi why an

(a)

(b}

order should not be entered herein issuing & preliminary injunction

|

{
pursuant Lo CPLR 62071 and 6311 pretiminarily enjoining and rcs?'mining
defendants, their ageats. scivants, employees, or attorneys, from z:;!hgagl ng
in any act, making any threat, or engaging in any transaction 1o n\éerfcvc
;with plaintiff Robert Crawford’s rights in and lo any prércn'cd shfrcs

(Classes A, B wnd C) of defendant New York Regional Rail Corpliduring

the pendency of this uction; wid i;

pursuant o CPLR G301 and 6311 prcliminurily enjoining and rc }mmmg
defendintls from cogaging i any act, making any threat or Cllgdg}lllg, in
any lrans:;cuoﬁ to transfer, o assign, ar (o deliver any preferred s%mrc,s
(Classes A, B and C) of defendant New York Reglonal Rail Com toany
third party, including without limitation Truns;t Rail, LLC, du nn& the

»

pendency of this action, ,-‘

ORDERED, thal pending the hiearing of sueli motion, defendunts r;few York

i

Regional Rail Corp. and John Marsala, their ugents, servants, employees, or atormeys be

and the same hereby are pursuant to CPLR 6313 temporarily enjoined and “i‘eslrained

{rom:

EXHIBIT A

. ey,
)n!'ﬁ:'gsﬁ"

PAGE B3
e.2
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engaging in any act, making any threat, or engaging in any transuch [11 0
i

cd

(a)

interfere with plainiiff Robert Craw/lord’s rights in and (0 any prc(cr%

of defendant

¥

£ L Frasonml
service of this Order To Show Cause and Teiupotary Rc?rammg

and the papers upon wluch it is based be made on or bcforej*”"l :
STHEE PARFY £n iUl /N gam K]

SR 2 copy, upon defendants’ counsel, Kenneth Wesseonan, Esy., and t?at such

e

service be decmcd good and sufficiemt service thereof,

Enter,

i b

EXHIBIT A

EXHIBIT B

23PN KEMMETH T WASSERMAN 2122440940 ' p.

84
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SUPREME COURT OF THE STATE OF NEW YORK

T et ke At an e b 2

COUNTY OF KINGS .
ARLINE CRAWFORD, .
ROBERT R. CRAWFORD an :
CITRUS SPRING5S TRUST, Index No. 27431/03
Plaintiffs, ‘
AFFIDAVIT
- against - IN SUPPORT
NEW YORK REGIONAL RAIL CORP., '
and JOHN MARSALA,
Defendants.
. X .

O

STATE OF MISSISSIPPI )
882
COUNTY OF ALCORN ) | o

i
‘
.
]
H
1
¥
L
1
]
3
i
i
{

&

ROBERT R. CRAWFORD, being duly swom, deposes and says:

L. I am a plaintiff in the above entitled action. I am fully and pcrﬁjbnally

Y

familiar with the facts and circumstances of this matter.

o2 I make this affidavit in support of our application asking this dburt to

intervene and prevent tbe Defendants from selling the securities that are consfitute a

substantial portion of the relief being sought by Plaintiffs in this action.

3. Defendunts New York Regional Rail Corp. and John Marsala

{Defendants) have announced a plan to resell the preferred shares originally owue}i by me
it

i

(originally, Series B preferred shares), and which were misappropriated by d%fendam

John Marsala, and recast as Series C preferred shares. These very same shares, oﬁ ginally

lheld by me in my name, are now threatened to be changed again, this time to “Sc’;ﬁcs D,”
i

according to filings made by Defendants with the Securities and Exchange Comxﬁ‘ifssion.
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4. It is respectfully requcsted that this Court jssue an Order herein

(a) pursuant to CPLR 6313 temporarily enjoining and restraining dcfend%;ns,
their agents, servants, employees, or attorneys, from engaging in any :ict
making any threat, or engaging in any transaction to interferc with plséntiff
Robert Crawford’s rights in and to any preferred shares (Classes A, Band
O) of defendant New York Regional Rail Corp.; and '

(ty  pursuant o CPLR 6313 temporacily cnjoining and restraining defendi%nts
from engaging in any act, making any threat or engaging in any il
transaction to transfer, to assign, or to deliver any preferred shares :
(Classes A, B and C) of defendant New York Regional Rail Corp. m;;my

third party, including without {imitation Transit Rail, LLC.

Procedural History

5. The Court’s file wil} reflect the following procedural history: Plgintiffs
served and filed a motion for sunmary judgment in lieu of complaint with the Cbun on
or about May 15, 2004, together with a summons and complaint.

5. Defendants subsequently opposed Plaintiff"s motion for partial stifnunary
judgment in lien of complaint and cross-moved for the disqualification of Plz‘;intiﬁ’s
counsel. .‘

7. By decision of the Court dated January 13, 2004 (Exhibit A), P];‘;jntiff’s
motion fer summary judgment wag denied and Plaintiffs counsel was disqualiﬁ;:d. The
parties have since served and filed their pleadings (Suarmons and Complaint, Eﬁ%ibit B;

Verified Answer, Exhibit C).
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8. Plaintiff’s are now represented by Ron Kaplan, Esq,, who has for@xauy

i

appeared herein, and are prepared to proceed vigarously with this litigation,

NYRR’s Recent SEC filings

9. It has come to our attention that Defendants are attempling to fmstrd;c our
claims by alieneting or disposing of the property we scek to recover.

10.  Defendant New York Regional Rail Corp. (NYRR), is a publicly ?taded
entity, and as such is subject to SEC filing and disclosure requirements. NYRR, Mth the
aid and assistance of defendant John Marsala (Marsala), bas filed recent disclusuﬁfes that
have revealed its intent to dispose of the preferred shares that are my rightful propoéty.

11.  Until recently the parties had managed to preserve the status qud while
trying to resolve the disputes that arose between them. Yet now, Defendam{‘g have
embarked upon a course of action which threatens to (2) destroy the status quo ;ﬁ:éndiug
resolution of the parties' dispute, (b) strip Robert Crawford of his owncrship'-g of the
preferred sbares, (c} dilute and devulue shares of Defendant NYRR’s comumon swck held
by Plaintiff and other shareholders.

12. I submit that Defendants' threats are unconscionable from the pcra’%pective
of what is at issue here. In and around 1997, 1998 and 1999, iny wife, p]aimiff’i Arline
Crawford, and I advanced funds to defendant NYRR to cover operating costs and debt
reduction. At the time, my wife and I were actively involved in the opc:r:zttioi'ij of the
rzilroad owned by NYRR. Funds were also similarly advapced by plaintiff Cimxsa.;Springs

Trust. In return, plaintiffs accepted promissory notes and preferred shares from NYRR
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Trust. In return, plaintiffs accepted promissory notes and preferred shares from NYRR
reflecting the suros loaned. All transactions were disclosed in SEC filings made by

NYRR at the times of the transactions,

»

13. In NYRR’s Amended ]10KSB (Exhibit D), at page 17, Defendart has
:
disclosed an imminent intent to transfer, alienate hypothecate, sell the preferred securities

at issue. NYRR has announced, first, that it will seek shareholder authority to issue new

shares of common stock, in preparation for a sale of securities.:

{

i.

SHARES RESERVED FOR POTENTIAL FUTURE ISSUANCE, !
The Company does not cwrrently have the shares it requires by virtue oﬁ

obligations under various notes, options, warrents, emnployinent agroements, consulting
agreements, retaindr agreements and othér agreements. The Company's Board of
Directors intends to request the shareholders to authorize an jucrease in the muober of -
shares of romumon stwek o 280,000,000 from the cureemt 200,000,000, See the.
Compagy's PRB 14A "Other preliminary proxy stateroents”, daicd March 31, 2004, as
emended, which is hexeby incorporated by reference. i

14, Defendants expound further on the proposed transaction as follows,
[}
identifying the proposed third party purchaser of newly issued “Series D Preferred Stock”
as an entity named Transit Rail, LLC (Exhibit D, page 17):

Pursuant 1o an agresment dated February 4, 2004 Transit Rail, LLC purchased
750 shares of Series D Preferred Stock at & purchase price of $1,000 per share and agreed.
to pwehase up to 1,750 additional shares of Scries D Preferred Stock. In connection with
the trsnsaction Transit Rail LLC received a proxy from the holder of the shares of Serief
C Freferred Stock grauting it the right to vots approximately 39.8% of the Company's
voting secucities. Upon the purchase of 1,700 shaces of Series D Prefetred Stock and the,
conversion of all of the outstanding shares of Series C Frefemred Stock each share of
Series D Preferred Stock shall be entitled to 120,000 votes, which would represent 50. 5%
of the Company's voting securities based upon the number of ghares of cormmon stock:
presently outstanding, :
Affiliates of Transit Rail, LLC own or operate & fleet of approxmately $75 rml
cars that transpost construstion and demolition material genetated fram high-cost dlsposal
markets in the Nertheastern United Stwates to Jow-cost landfills located in the Midwest:
Such afllliates own and operate railserved transfer stations in Copnecticur and
Massachusetts which handle construction and demolition material. They also provide rail
disposal sevvices for the largest transfer station in New York City and operatc
mumcxpal sohd waste laodfill in Ohio. The Company expects that in addition to iw
investment, Transit Rail, LLC or its affiliates in conjunction with the Company wil]

P

o
m

)
~J @
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submit propossls and bid on projects, which are in the waste transportation and disposal
aneas, utilizing the Company’s unigue rail assers. g

In its most recent SEC disclosure, NYRR has indicated that dividends were ji
sccruing on the Serfes C Proferred Stock, In December 2003, acorued dividends om !
440,000 shares of Serles T Preferred Stock totaling $118,131 were converted futo }
2,050,887 shares of commmon stock. Upon conversion the holder of the shares of Series C
Proferred Stock xeceived a warrant o putchage an additional 2,828,963 shares of coomaon i
stock at an cxercise price of $0.12 per share. i

¥
15.  Thers have been other disclosure filings by Defendants reiterat*‘;ﬁg the

miminent transfer of the preferred stock of NYRR (See, PRE 14A filing dated Match 31,

2004, “General Solicitation Statement” [Exhibit E}; and Form 8K dated Februhry 19,
2004, Ttem 1 [Exhibit F]. Plaintiffs believe that the sale and final disposition of thé'Senes
C Preferred Stock is imminent, and will resull in the irveparable loss of these éngble
securities. §

16.  Plaintiffs respecifully request that a preliminary injunction be is%ped by
this Court restraining Defendants from proceeding with the proposed rransamionigor any
action which would or could negate, dilute or alter my rights to preferred sl%arcs of
NYRR. Tam advised by counse| and accordingly believe that grounds for the 1sstiiamc of
such a preliminary injunction exist under CPLR 6301 and 6311, and that it is n%‘;essary
aud appropriate that such action be taken by the Cowst to preserve the status ;*{vu and
prevent manifest injustice. If the defendants are allowed to commit any of the t!v;zatened
acts, it is obvious that they would render the judgment sought herein metfccm it under
CPLR 6301. Furthermore, since Plaintiffs are seeking injunctive relief with rcspcht to the
very acts which Defendants are committing and threatening to comumit, it is app 'ent that
Defendants’ threatened course of conduct will injure Plaintiffs within the me&nmg of

CPLR 6301.

o
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1

17. 1 further request that Defendants be temporarily restrained, pchdjug

1:_‘
hearing of the motion for preliminary injunction, because Plaintiffs will suffer imm%dlate

and irreparable injury, loss and damage unless Defendants are restrained befor ' that
i
A

Vi
it

18,  No prior application has been made for the relief requested herein. ‘flus is
i
pot an action arising out of a labor dispute as defined in New York Labor Law §8(t7 nor

. s ] il
against a public officer, board or municipal corporation of the state to restrein the

.
1
i

performance of statutory duties.
19.  Forthe reasons set forth above, I respectfully request this Court (o efjter an

Order To Show Cause and Temporary Restraining Order in the form anpexed. '

Swaqa 10 before me this ‘ ;
day of May, 2004

'/‘;‘7 . , i‘
%otwy Public i :

Nalary Putxic Staie of Mi i Al
My Convtimsion &nm:ms.
Bondad Thru Haien, Brocks & Garand, tna.
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